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Targeted questionnaire on the revision of the Injunctions
Directive

Fields marked with * are mandatory.

1 Introduction

1 Word version of the questionnaire:
Injunctions_30-10-2017_EN__ 1 _.docx

Deadline for responding: 16 November 2017

The evidence gathered during the 2017 Fitness Check of EU consumer and marketing law indicated that
while the current EU consumer law acquis is still largely fit for purpose, infringements of consumer rights
remain at relatively high levels and there is a need for stepping up enforcement and redress. To address
these concerns, the Commission is considering the adoption of a legislative package covering two strands
of follow-up actions: (1) the targeted revision of EU consumer law Directives which concerns the
substantive rules of the EU consumer law acquis (Inception Impact Assessment); and (2) the revision of
the Injunctions Directive, which encompasses procedural rules for the protection of the collective interests
of consumers (Inception Impact Assessment).

The present consultation seeks stakeholders' views on the possible legislative changes related to the
second strand of follow-up actions, namely the legislative proposal for the revision of the Injunctions
Directive 2009/22/EC ("the ID").

The ID was adopted in 1998 and its Annex was recast in 2009. It imposes on Member States the obligation
to enable so-called ‘qualified entities’ to seek an injunction in front of a court or of an administrative
authority to stop an act contrary to the EU consumer law, which harms the collective interests of
consumers. It is left to the discretion of each Member State whether the injunction procedure is of judicial
or/and administrative nature. The Fitness Check concluded that, in its current form, the ID is not as
effective as it could be. In particular, the Fithess Check determined that the possible changes should be
targeted towards: (i) facilitating access to justice and reducing costs for the ‘qualified entities’ that
protect the collective interests of consumers; (ii) increasing the deterrent effect of injunctions;
and (iii) increasing the impact of the injunction on the affected consumers (e.g. ability to obtain
redress). For further information about the evaluation of the ID, please consult the Study supporting the
Fitness Check, in particular its main report (Part 1) and the country reports (Part 3), which would enable
you to review the specific evaluation results regarding your Member State.

The revision of the Injunctions Directive will also build on the assessment of the implementation of the 2013
Commission Recommendation on Collective Redress, which invited Member States to ensure in their
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legal systems the existence of injunctive and compensatory collective relief in all areas of EU law. This
assessment found that the impact of the Recommendation has been limited: only a few Member States
have introduced new collective redress procedures or amended their legislation since the adoption of the
Recommendation and nine Member States still do not provide for any possibility of claiming
compensation collectively. In the Member States where compensatory redress exists in the area of
consumer law, it is still reported to be too complex, costly and lengthy to fully reach its objectives (#e
2017 Commission Report on the implementation of the Recommendation will be published soon).

Please note that the possible legislative proposal would leave to the discretion of the Member
States, as under the current ID, whether the procedure would be of judicial and/or administrative
nature.

Terminology used in the questionnaire:

‘mass harm situation’ means a situation where a number of consumers suffer or may suffer harm resulting from the same illegal

activity of one or more natural or legal persons;

‘collective interests of consumers’ means interests which go beyond the cumulation of interests of individual consumers in a mass

harm situation;

‘qualified or representative entity’ means any body or organisation (e.g. independent public bodies, consumer organisations, business
associations) that represents the interests of consumers (excluding public enforcement authorities and individual consurmers) by
bringing an injunction or redress action;

‘injunction order’ means an order issued by a court/authority requiring the cessation or prohibition of any infringement by a trader;

‘redress order’ means an order issued by a court/authority requiring the provision of redress by the trader to the victims of the

infringement;
‘courts/administrative authorities’ means courts and/or administrative authorities competent to rule in injunctions or redress
proceedings. The possible legislative proposal would leave to the discretion of the Member States, as under the current ID, whether

the procedure would be of judicial and/or administrative nature;

'follow-on actions' mean actions for consumer redress following a final court/administrative decision finding that there has been a

breach of EU law.

2 Publication of your response:

Note that responses to this consultation, without personal data, will be published on the internet in a
summarised form. In addition, quotes or opinions you express in this consultation may be also published.

Note that your response may be subject to a request for public access to documents under Regulation
(EC) N°1049/2001

It is important to read the specific privacy statement for information on how your personal data and
contribution will be dealt with.
EN-privacy-statement-REFIT-targeted.pdf
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http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32001R1049

2 About your organisation

*3 Please indicate the type of entity on whose behalf you are replying.
© Consumer protection authority
) Competition authority
© Consumer organisation
@ Business organisation
© National ministry
© Judicial institution
© Legal practitioners
© European Consumer Centre
© Other

*4 Are you a qualified entity authorised to bring injunctions under the Injunctions Directive?
@ Yes
2 No

*5 Please provide the name of the entity on whose behalf you are replying.

Wirtschaftskammer Osterreich, 1045 Wien, Wiedner HauptstraBe 63, Reg.Nr.
10405322962-08

*6 Please give your e-mail address in case we have questions about your reply and need to ask for
clarifications.

rp@wko.at

*7 Please indicate the Member State(s) in which you operate.
EU-wide
Austria
[C] Belgium
[C] Bulgaria
[C] Croatia
[C] Cyprus
[C] Czech Republic
[Tl Denmark
[C] Estonia
] Finland
[C] France
[Tl Germany
[T Greece
[T Hungary
[Tl Iceland
] Ireland
[ ltaly
] Latvia



Lithuania
Luxembourg
Malta
Netherlands
Norway

Poland
Portugal
Romania
Slovak Republic
[C] Slovenia

[C] Spain

[C] Sweden

[C] United Kingdom

OOoOOoOocOOOoO

3 Survey

3.1 Legal situation

8 Please provide information on the action brought by qualified entities for stopping/prohibiting
infringements of EU law affecting the collective interest of consumers, as currently in force in your
Member State.

Do
not
Yes
know
Independent public bodies are qualified entities @
Consumer organisations are qualified entities @
Business associations are qualified entities @
Qualified entities benefit from facilitated access to justice if they are not able @
to pay the costs related to bringing the action '
Courts/administrative authorities have the power to require the trader to @
provide information in its possession '
Traders may be obliged to publicise the injunction order (e.g. on their website, @
in newspapers, via social media) '
Traders may be obliged to individually inform all concerned consumers about @
the injunction order '
Once the injunction order is issued, all affected consumers are able to use the
injunctions order as proof of the breach of EU law for their follow-on actions for @
damages
There are maximum time-limits for issuing injunction order as an interim @

measure



There are maximum time-limits for issuing injunction order as definitive (&) @
measure

9 Please explain your reply.

Courts/administrative authorities have the power to require the trader to
provide information in its possession: In bestimmten Situationen ist dies
zuldssig (§§ 303 ff. ZPO). Dies stellt jedoch nicht die Regel, sondern die

Ausnahme dar.

There are maximum time-limits for issuing injunction order: Es bestehen keine
expliziten Zeitvorgaben. Im internationalen Vergleich fallen die

Gerichtsentscheidungen in Osterreich in verh&dltnismdBig kurzer Zeit.

10 Please provide information on the action brought by representative entities for consumer redress
, as currently in force in your Member State.

Do

not
Yes No
know

Independent public bodies are representative entities
Consumer organisations are representative entities
Business associations are representative entities

Representative entities benefit from facilitated access to justice if they are not
able to pay the costs related to bringing the action

Representative entities are able to seek injunctions as an interim measure
and consumer redress within a single legal procedure

Representative entities are able to seek injunctions as a definitive measure

and consumer redress within a single legal procedure

Courts/administrative authorities have the power to require the trader to
provide information in its possession

Courts/administrative authorities have the power to invite the representative
entity and the trader to negotiate out-of-court an amicable settlement for the
consumers' redress

The out-of-court settlement negotiated between the representative entity and
the trader is subject of the approval of a court/administrative authority

Traders may be obliged to publicise the redress order (e.g. on their website, in
newspapers, via social media)

Traders may be obliged to individually inform all concerned consumers about
the redress order

There are maximum time-limits for issuing redress order



Traders who do not comply with a redress order face effective, proportionate @
and dissuasive penalties for non-compliance

Traders who do not comply with an approved settlement face effective,
proportionate and dissuasive penalties for non-compliance

11 Please explain your reply.

Courts/administrative authorities have the power to require the trader to
provide information in its possession: In bestimmten Situationen ist dies
zuldssig (§§ 303 ff. ZPO). Dies stellt jedoch nicht die Regel, sondern die

Ausnahme dar.

There are maximum time-limits for issuing redress order: Es bestehen keine
expliziten Zeitvorgaben. Im internationalen Vergleich fallen die

Gerichtsentscheidungen in Osterreich in verhdltnismdBig kurzer Zeit.

3.2 Proposals

The Fitness Check concluded that, in its current form, the ID is not sufficiently effective in meeting its
objectives. The main obstacles to its effectiveness include the injunction procedure's cost, length,
complexity and limited effects on alleviating the harm suffered by the affected consumers.

12 Having in mind the above objective of increasing the effectiveness of the ID, do you agree with the
following statements?

Tend Do
Tend
Strongly 0 to Strongly not
agree disagree disagree know
agree
The scope of the ID should be extended to
all EU law relevant for the protection of the
"collective interests of consumers" (areas
going beyond the existing Annex | to the ID,
e.g. passenger rights, energy services,

telecommunications, data protection)

Independent public bodies should be
qualified entities

Consumer organisations should be qualified
entities

Business associations should be qualified
entities

Qualified entities should meet
independence criteria (e.qg.
representativeness of the interests affected,
no conflict of interest)



Qualified entities should benefit, under
objective criteria, from facilitated access to
justice if they are not able to pay the costs
related to bringing the action

Qualified entities should be able to seek
injunctions and consumer redress within a
single legal procedure

Courts/administrative authorities should
have the power to require the trader to
provide information in its possession

Courts/administrative authorities should
have the power to invite the qualified entity
and the trader to negotiate out-of-court an
amicable settlement for the consumers'
redress

The out-of-court settlement negotiated
between the qualified entity and the trader
should be subject of the approval of a court
/administrative authority

Traders should be obliged to publicise the
injunction order, redress order and approved
settlement (e.g. on their website, in
newspapers, via social media)

Traders should be obliged, where possible
and proportionate, to individually inform all
concerned consumers about the injunction
order, redress order and approved settlement

Traders who do not comply with an
injunction order, redress order or approved
settlement, should face effective,
proportionate and dissuasive penalties for
non-compliance

Once the injunction order is issued, all
affected consumers should be able to use
the injunctions order as proof of the breach
of EU law for their follow-on actions for
damages

Follow-on actions for damages should
always be available also in the form of
collective action

There should be maximum time-limits for all
procedural steps, while leaving the



necessary margin of discretion for courts and
administrative authorities to take due account
of the concrete circumstances of the case

13 Please explain your reply and list any other procedural or practical elements that could improve the
effectiveness of the ID.

In Osterreich werden Verbandsklagebefugnisse vor allem durch die
Bundesarbeitskammer und den Verein fiir Konsumenteninformation intensiv genutzt.
Das Osterreichische Beispiel zeigt, dass es vor allem an den klagebefugten
Verbdnden und weniger an der Gesetzeslage liegt, ob und in welchem Umfang von
den bestehenden Befugnissen effizient Gebrauch gemacht wird. VerstoBt ein
Unternehmer gegen ein Unterlassungsurteil, drohen sehr empfindliche
Beugestrafen, die pro VerstoB mehrere tausend Euro betragen und bis 100 000

Euro pro VerstoR gehen kodnnen.

Qualified entities should meet independence criteria: Diesem Punkt sollte
besondere Aufmerksamkeit gewidmet werden, den schon derzeit ist offensichtlich,
dass Verbadnde hdufig weniger die Interessen der Konsumenten sondern primdr
eigene Verbandsinteressen mit den ihnen zustehenden Verbandsklagebefugnissen

verfolgen.

Qualified entities should benefit, under objective criteria, from facilitated
access to justice if they are not able to pay the costs related to bringing the
action: Bedauerlicherweise werden in Osterreich durch Gerichtsgebithren mehr
Gelder durch den Staat eingenommen, als der Staat flir seine Gerichtsbarkeit
ausgibt. Winschenswert wdre daher eine allgemeine und splirbare Senkung der

Gerichtsgebiihren; stattdessen werden sie regelmdRig erhoht.

An sich wdre es aber mehr als bedenklich, klagsbefugten Verbdnde Privilegien in
Bezug auf Gerichtsgebiihren einzurdumen. Die dadurch entfallenden Einnahmen
miissten von anderen getragen werden - und diese anderen sind zu einem
wesentlichen Teil die Konsumenten selber. Ein klagebefugter Verband, der nicht
einmal in der Lage ist, die Gerichtsgebiihren zu bezahlen, wdre auch nicht in
der Lage, die sonstigen Verfahrenskosten zu tragen. Rechtstrdger, die in derart
schweren finanziellen Schwierigkeiten stecken, sollten vielmehr ihre

Berechtigung als klagebefugter Verband verlieren.

Courts/administrative authorities should have the power to require the trader
to provide information in its possession: Eine derartige allgemeine Regel wiirde
dazu fihren, dass nicht nur Betriebs- und Geschdftsgeheimnisse preisgegeben
werden miissten, sondern auch, dass der Unternehmer sich selber belasten miisste.
Aus grundrechtlichen Uberlegungen heraus stellt sich das als sehr kritische
heraus, ganz abgesehen davon, dass nicht einzusehen wdre, warum nicht der
klagende Verband bzw. der Verbraucher selbst nicht den gleichen Belastungen
unterliegen wiirde. Eine Pflicht zur Informationspreisgabe wiirde gegen

kontinentaleuropdische Rechtsgrundsdtze verstoBen.

Traders should be obliged to publicise the injunction order, redress order and
approved settlement (e.g. on their website, in newspapers, via social media) :

Traders should be obliged, where possible and proportionate, to individually



inform all concerned consumers about the injunction order, redress order and
approved settlement : Unternehmen kdnnen schon derzeit verpflichtet sein, gegen
sie ergangene Unterlassungsurteile zu verdffentlichen. Dariiber hinausgehende
Informationspflichten sind abzulehnen, derartige Prangersituationen sollten dem
Mittelalter vorbehalten bleiben. Zudem wiirde der Schaden, der durch derartige
Pflichten fiir das Unternehmen entstehen, hdufig weit {liber den durch die
Gesetzesverletzung tatsdchlich entstandenen Schaden hinausgehen - ganz
abgesehen davon, dass es offenkundig ist, dass eine Gesetzesverletzung fiir sich
noch gar nicht zwangsl&ufig bedeutet, dass ein Schaden entstanden ist. Es kann
sowieso nicht vermieden werden, dass der obsiegende klagebefugte Verband
entsprechend medial an die Offentlichkeit tritt. Osterreichische Beispiele
zeigen bedauerlicher Weise, dass dies auch dann geschieht, wenn die
Gerichtsentscheidung nicht einmal rechtskrdftig ist. Diese Beispiele zeigen
allerdings auch deutlich auf, dass in diesem Bereich kein Handlungsbedarf
besteht.

There should be maximum time-limits for all procedural steps, while leaving the
necessary margin of discretion for courts and administrative authorities to
take due account of the concrete circumstances of the case: Die
Osterreichischen Gerichte sind sowieso gesetzlich verpflichtet, ein Verfahren
zligig durchzufiihren. Wie Statistiken zeigen, bildet Osterreich hinsichtlich der
durchschnittlichen Verfahrensdauer sowieso ein Vorbild. Da jeder Fall sehr
unterschiedlich und komplex sein kann und die Rechtsrichtigkeit der
gerichtlichen Entscheidung vor Schnelligkeit des Verfahrens zu gehen hat,

werden Zeitlimits als kritisch angesehen.

Bestehende innerstaatliche Uberlegungen zur Beschleunigung des Zivilverfahrens
sollten weitergefiihrt werden - all dies unter dem Aspekt, dass damit das
bestehende relative prozessuale Gleichgewicht zwischen den Parteien eines

Prozesses nicht gefdhrdet wird.

14 If the following procedural changes were introduced at EU-level, which elements would in your view int
roduce added value in your Member State, taking into account the nature and frequency of use of the
procedures available in your Member State? (multiple options possible)

O

The scope of the ID should include all EU law relevant for the protection of the "collective interests
of consumers"

Independent public bodies should be qualified entities

Consumer organisations should be qualified entities

Business associations should be qualified entities

Qualified entities should meet independence criteria (e.g. representativeness of the interests
affected, no conflict of interest)

Qualified entities should benefit, under objective criteria, from facilitated access to justice if they
are not able to pay the costs related to bringing the action

Qualified entities should be able to seek injunctions and consumer redress within a single legal
procedure

Courts/administrative authorities should have the power to require the trader to provide information
in its possession

Courts/administrative authorities should have the power to invite the qualified entity and the trader
to negotiate out-of-court an amicable settlement for the consumers' redress

O O 0O EEEE
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[Z] The out-of-court settlement negotiated between the qualified entity and the trader should be
subject of the approval of a court/administrative authority

[”] Traders should be obliged to publicise the injunction order, redress order and approved settlement
(e.g. on their website, in newspapers, via social media)

[C] Traders should be obliged, where possible and proportionate, to individually inform all concerned
consumers about the injunction order, redress order and approved settlement

Traders who do not comply with an injunction order, redress order or approved settlement, should
face effective, proportionate and dissuasive penalties for non-compliance

Once the injunction order is issued, all affected consumers should be able to use the injunctions
order as proof of the breach of EU law for their follow-on actions for damages

[”] Follow-on actions for damages should always be available also in the form of collective action
[Z] There should be maximum time-limits for all procedural steps, while leaving the necessary margin

of discretion for courts and administrative authorities to take due account of the concrete
circumstances of the case

15 Please explain your reply.

S. die Antworten unter Punkt 13.

16 Do you agree that differences between national injunction procedures cause the following
problems?

Tend Do
Tend
Strongly o to Strongly not
agree disagree disagree know
agree

Costs for traders engaging in cross-border
trade due to the need to adapt to different L= L= @
national procedures

Costs for traders engaging in cross-border
trade due to the unequal deterrent effect of L L L]
national procedures

Costs for qualified entities that wish to bring
injunctions before the courts/authorities of L o @
other Member States

Harm to consumers due the continuation of
the infringement caused by the sub-optimal L
use of injunctions in cross-border situations

17 Please explain your reply, including any other problems not listed above.

3.3 Case study

10



A hypothetical mass harm situation: an infringement of EU law affecting the collective interests of
consumers

A large producer and retailer of household appliances (Company X) is established in your Member State
and sells its goods across all EU Member States. Company X produces and sells a fridge that is
advertised as "complying with existing rules" and as "environmentally friendly" with a value of 500 EUR
per fridge. Approximately 50 000 consumers in your Member State have already purchased this fridge,
while a total of 8 000 000 consumers purchased the fridge across the EU. It turns out that the fridge sold
by Company X does not meet existing rules and the fridge is not as environmentally friendly as
advertised. Company X was deliberately misleading the consumers that bought and may still buy the
fridge, which may constitute an infringement of EU law, particularly of the rules that prohibit misleading
advertising in the Unfair Commercial Practices Directive 2005/29/EC. Furthermore, there is considerable
evidence that Company X was involved in a price-fixing agreement with other household appliances
producers for this type of fridges.

In order to ensure the effectiveness of EU law and to protect the collective interests of 50 000 consumers
in your Member State that already bought the fridge and consumers that may still buy this product, legal
action must be taken by a qualified/representative entity against Company X.

Based on the facts of this case study, please consider the hypothetical application of:
(1) the current procedural rules in your Member State;

(2) the impact of the new rules that could be in place following the envisaged revision of the
Injunctions Directive under option A or option B.

3.3.1 (1) Current situation under national rules

18 Under the current procedural rules of your Member State, if an injunction action was brought by a
qualified entity, would you agree that it would be likely to succeed in effectively and efficiently stopping
the infringement?

@ Strongly agree
© Tend to agree
' Tend to disagree
~ Strongly disagree
- No opinion / Do not know

19 Please explain your reply, referring to the reasons for the success or failure.

20 Under the current procedural rules of your Member State, if an compensatory redress action was
brought by a qualified entity, would you agree that it would be likely to succeed in effectively and
efficiently securing redress for consumers?

@ Strongly agree
© Tend to agree
© Tend to disagree

11



© Strongly disagree
© No opinion / Do not know

21 Please explain your reply, referring to the reasons for the success or failure.

Insoweit die materiell-rechtlichen Voraussetzungen vorliegen, bestehen nach
Osterreichischem Recht mehrere Moglichkeiten, gebilindelt Schadenersatzanspriiche

gerichtlich durchzusetzen (etwa mit Hilfe einer Osterreichischen Sammelklage) .

22 If the injunctions procedure would be likely to fail in effectively stopping the breach of law, which of
the following aspects would contribute significantly to its failure in your Member State? (multiple
answers possible)

[”] Not all areas of law covered by the procedure

[T] Too strict criteria for qualified entities

[C] Lack of funding for qualified entities

[C] Complexity of the procedures

[T Length of the procedures

[C] Cost of the procedures

[C] Insufficient level of traders' compliance with the injunctions order

[Tl Lack of effective scheme for execution of injunctions order

[T Lack of measures ensuring that consumers are informed about the breach of law affecting them
[C] Lack of a possibility to seek injunctions and redress within a single procedure
[”] No opinion / Do not know

23 Please explain your reply and highlight other contributing factors that are not listed.

Da keine Rechtsschutzdefizite hinsichtlich der Durchsetzungen gerichtlicher

Unterlasssungsanspriiche bestehen, besteht kein Handlungsbedarf.

24 If the collective compensatory procedure would be likely to fail in effectively ensuring redress,
which of the following aspects would contribute significantly to its failure in your Member State?
(multiple answers possible)

[”] Not all areas of law covered by the procedure

[Z] Too strict criteria for representative entities

[C] Lack of funding for representative entities

[l Complexity of the procedures

[T Length of the procedures

[C] Cost of the procedures

[C] Courts/authorities are not obliged to encourage out-of-court settlements between the
representative entities and traders

[T Approval of the out-of-court settlements between the representative entities and traders by court
/authority is not regulated by national law

[C] Insufficient level of traders' compliance with the judgments/decisions providing for redress

[T] Lack of effective scheme for execution of judgments/decisions providing for redress

[C] Lack of measures ensuring that consumers are informed about the breach of law affecting them

[C] Lack of measures ensuring that consumers affected by the breach can rely on injunction orders to
bring their follow-on redress actions



[”] No opinion / Do not know

25 Please explain your reply and highlight other contributing factors that are not listed.

Ungeachtet vielfacher Beschwerden von Konsumentenvertretern bestehen, wie
bereits dargestellt, mehrere Mdglichkeiten, Schadenersatzanspriiche gebiindelt in
einem Gerichtsverfahren geltend zu machen. Eine kollektive Rechtsverfolgung
kann ein komplexes Verfahren darstellen, da die Erfahrung zeigt, dass
vermeintlich gleiche Sachverhalte keineswegs gleich sind. Damit werden
allfdllige Beschleunigungsmomente zu Beginn eines derartigen Verfahrens sehr
schnell zu Bremsklodtzen im weiteren Verfahren. Alle bislang sowohl seitens der
EU Kommission als auch von den Konsumentenvertretern vorgebrachten Vorschldge
wiirden zu keinen markanten Verbesserungen im Vergleich zu bestehenden

Instrumentarien fiihren.

26 Under the current procedural rules of your Member State, if action were to be taken to protect the
collective interests of consumers (injunctions or compensatory procedures), which costs do you consider
to be highest in such a case? (multiple answers possible)

[”] Costs of preparation of the case (e.g. collecting information about harmed consumers, translation,
publicity)
Lawyers' fees
Court/administrative fees
Reimbursement of costs of the other party in case of loss
Reimbursement of lawyers' fees of the other party in case of loss
Costs of settling the dispute out-of-court
Other (please explain below)
No significant costs

OOoOo0OoOEOOO

No opinion / Do not know

27 Please explain your reply.

Angemerkt werden darf, dass am bestehenden Prinzip , loser pays“ festgehalten
werden soll. Dies entspricht auch der Linie der EU Kommission, wie sie es in

verschiedenen Dokumenten festgehalten hat [vgl. etwa C(2013) 3539].

13



28 If possible, please estimate the costs for each category.

You may wish to answer either in staff time or in amount in Euros, or both. Do not consider staff time for

translation. If no staff time was involved, indicate ‘0’.

Costs of preparation of the case (e.g. collecting information about
harmed consumers, translation, publicity)

Lawyers' fees

Court/administrative fees

Costs of settling the dispute out-of-court
Other cost of action

Other financial risk related to the action

Estimated amount of working hours of staff

Estimated amount in EUR

14



29 Please explain your reply concerning the costs listed above.

30 Please explain how court/administrative fees are calculated in the injunction procedure in your
Member State.

Die Gerichtsgebiihren (Pauschalgebiihren) werden streitwertabhdngig durch das

Gerichtsgeblihrengesetz festgesetzt und fiir jede Instanz gesondert fdllig.

31 Please explain how court/administrative fees are calculated in the collective compensatory
redress procedure in your Member State.

Die Gerichtsgebiihren (Pauschalgebiihren) werden streitwertabhdngig durch das

Gerichtsgebiihrengesetz festgesetzt und fiir jede Instanz gesondert fallig.

32 Can lawyers' fees be capped in the injunction procedure in your Member State?
7 Yes
@ No

) Do not know

33 If 'yes', please explain the method of capping the fees.

34 Can lawyers' fees be capped in the collective compensatory redress procedure in your Member
State?
7 Yes
@ No

) Do not know

35 If 'yes', please explain the method of capping the fees.

36 Can the cost of preparation of the case be reimbursed in the injunction procedure in your Member
State?

@ Yes
2 No
© Do not know

37 If 'yes', please explain the method of reimbursement.

Fir die Verfassung und Einreichung einer Klage kdnnen Kosten abhédngig vom

jeweiligen Streitwert nach Rechtsanwaltstarifgesetz geltend gemacht werden.

15



38 Can the cost of preparation of the case be reimbursed in the collective compensatory redress pro
cedure in your Member State?

@ Yes
2 No
) Do not know

39 If 'yes', please explain the method of reimbursement.

Fir die Verfassung und Einreichung einer Klage k&nnen Kosten abhingig vom

jeweiligen Streitwert nach Rechtsanwaltstarifgesetz geltend gemacht werden.

3.3.2 (2) New rules under option A

Please consider the following questions in light of the procedure, which has the following features (policy
"option A"):

® The procedure covers all EU law relevant for the protection of the collective interests of consumers.

® |ndependent public bodies, consumer organisations and business associations are allowed to bring
injunctions as qualified entities, subject to independence criteria.

® Access to justice is facilitated for qualified entities that are not able to fully cover litigation costs.

® Maximum time-limits for each stage of the procedure are defined by law, while leaving discretion for
courts/administrative authorities to take due account of the concrete circumstances of the case.

® Courts/administrative authorities have the power to require the trader to provide information in its
possession needed to assess the lawfulness of the practice subject to the injunctions procedure.

® The infringing trader is required to widely publicise about the injunctions order (e.g. website,
newspapers, social media) and, where possible, to individually inform thereof all concerned

consumers.

® Effective, proportionate and deterrent financial penalties are ensured in case of non-compliance by
the trader with the outcomes of the procedure.

® All interested consumers can invoke the injunction order as proof of the breach of EU law in follow-
on actions.

40 Under option A, what would be the impact of the introduction of the above-mentioned new rules on
the following?
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No
Significant Moderate impact Moderate Significant
positive positive negative negative
impact impact impact impact

Procedural efficiencies due to
the collective resolution of mass © © @
claims

Increased deterrence of illegal
behaviour by non-compliant © @
traders

More level playing field for
compliant traders

Increased consumer awareness
and empowerment due to the
publicity requirements at all
stages of the procedure

Reduction of consumer
detriment

41 Please explain your reply, including other impacts that were not listed, the reasons for your
assessment and any evidence you might be aware of.

Procedural efficiencies due to the collective resolution of mass claims: Unter
den angefiihrten Rahmenbedingungen kann nicht erwartet werden, dass diese zu
einer Beschleunigung derartiger Verfahren fiihrt. Dies insb. da viele Punkte

nicht das Verfahren an sich betreffen.

More level playing field for compliant traders: Das grdlRte Problem besteht in
der mangelnden Rechtssicherheit fiir Unternehmer.

Hinl&nglich bekannt ist die mit derartigen Elementen verbundene erhdhte Gefahr
erpresserischer Klagen. Davon wdren auch jene Unternehmen betroffen, die sich
rechtskonform verhalten. Ganz allgemein ist zu kritisieren, dass der Eindruck
erweckt wird, dass jeder Unternehmer, der geklagt wird, sich rechtswidrig
verhalten hat. Deutlich herauszustreichen ist, dass ein Gerichtsverfahren
gerade dazu dient festzustellen, ob der geltend gemachte Anspruch zu Recht
besteht oder nicht. Auch der beklagte Unternehmer hat das uneingeschrénkte

Recht auf Rechtsschutz zu haben.

Increased consumer awareness and empowerment due to the publicity requirements
at all stages of the procedure:

Reduction of consumer detriment: Konsumenten werden sich in aller Regel
weiterhin in den Details zivilgerichtlicher Verfahren nicht auskennen.
Qualifizierte Einrichtungen haben ihren Status als qualifizierte Einrichtungen
zu verlieren, wenn sie nicht mehr in der Lage sind, voll die Verfahrenskosten

zu tragen.



42 Under option A, what would be the cost impact of the introduction of the above-mentioned new rules
on the following?

Significant Moderate No Moderate Significant
reduction reduction impact increase increase
of costs of costs of costs of costs
Costs for qualified entities: legal ®
advice costs '
Costs for qualified entities: &
litigation costs -
Costs for consumers: costs of @
seeking injunctions '
Costs for consumers: costs of
seeking redress through follow- @
on actions (relying on injunction '
order as proof)
Costs for courts: implementation @
costs '
Costs for administrative @
authorities: implementation costs '
Costs for courts: running costs © © @
Costs for administrative @
authorities: running costs '
Costs for businesses: legal ®
advice costs '
Costs for businesses: litigation ®
costs '
Costs for businesses: insurance
@

premium for coverage against
claims in mass harm situations

Costs for business: publicity
requirements concerning the @
injunction order

Costs for business: obligation to
individually inform all concerned L8] 5 © o @
consumers

43 Please explain your reply and the reasons for your assessment.



44 Which other significant impacts, which are not listed above, do you expect from the introduction of
the new rules of Option A?

45 What would be the impact of introducing the new rules of Option A on the costs of your institution or
business?

© There will be no impact on my costs
@ My costs will increase

© My costs will decrease

© Do not know

46 Please explain your reply and quantify to the extent possible.

47 Do you agree that these costs are reasonable, when taking into account the possible benefits for
consumers?

© Strongly agree

© Tend to agree

© Tend to disagree

@ Strongly disagree

© No opinion / Do not know

48 Please explain your reply.

Es ist auBerordentlich bedauerlich, dass auch in diesem Punkt vollkommen auber
Acht gelassen wird, dass ein Prozessrecht dazu dient, festzustellen, ob ein
geltend gemachter Anspruch zu Recht besteht oder nicht. Deutlich zu kritisieren

ist, dass die den Unternehmen entstehenden zusdtzlichen Kosten vollkommen auler
Acht gelassen werden.
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49 If it is possible to quantify such costs, what would be the estimated costs of adjusting to the new
rules of Option A for your institution or business?

You may wish to answer either in staff time or in amount in Euros, or both. "One-off costs" are the one-off
resources you need to invest. "Annual costs" are the resources you need to invest on a regular basis to
comply with rules. Do not consider staff time for translation. If no staff time was involved, indicate ‘0’.
Estimated amount of working hours of staff
Absolute costs for adjustment to the new rules for
implementation (one-off costs)
Absolute annual additional costs due to new rules (annual costs)

Estimated amount in EUR
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50 Please explain how you calculated the costs.

3.3.3 (2) New rules under option B

Please consider the following questions in light of the procedure described as policy "option B", which in
addition to the features of policy option A, has the following features concerning redress:

® A single procedure ("one stop shop") whereby qualified entities would be able to ask courts
/administrative authorities for stopping a breach of the collective interests of consumers (injunction
order) and for redress (redress order).

® The court/administrative authority would have the power to invite the qualified entity and the trader
to negotiate an amicable settlement out-of-court.

® |f settlement is reached it would be subject to the approval of the court/administrative authority.

® |f no amicable settlement is reached or if it is not approved, the court/administrative authority would
continue collective redress procedures according to national law.

® The infringing trader is required to widely publicise about the injunction/redress order and/or
approved settlement (e.g. website, newspapers, social media) and, where possible, to individually
inform thereof all concerned consumers.

51 Under option B, what would be the impact of the introduction of the above-mentioned new rules on
the following?

Significant Moderate No Moderate Significant
positive positive impact negative negative
impact impact impact impact
Procedural efficiencies due to
the collective resolution of mass =l = @
claims
Increased deterrence of illegal
behaviour by non-compliant © o @
traders
More level playing field for @

compliant traders
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Increased consumer awareness @ © @
and empowerment due to the
publicity requirements at all
stages of the procedure

Reduction of consumer
detriment

52 Please explain your reply, including other impacts that were not listed, the reasons for your
assessment and any evidence you might be aware of.

53 Under option B, what would be the cost impact of the introduction of the above-mentioned new rules
on the following?

Significant Moderate No Moderate Significant
reduction reduction impact increase increase
of costs of costs of costs of costs

Costs for qualified entities: legal
advice costs

Costs for qualified entities:
litigation costs

Costs for consumers: costs of
seeking redress

Costs for courts: implementation
costs

Costs for administrative
authorities: implementation costs

Costs for courts: running costs

Costs for administrative
authorities: running costs

Costs for businesses: legal
advice costs

Costs for businesses: litigation
costs

Costs for businesses: insurance
premium for coverage against
claims in mass harm situations
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Costs for business: publicity @ © © © @
requirements concerning the
injunction order, redress order
and approved settlement

Costs for business: obligation to
individually inform all concerned = L8 L+ o @
consumers

54 Please explain your reply and the reasons for your assessment.

55 Which other significant impacts, which are not listed above, do you expect from the introduction of
the new rules of Option B?

56 What would be the impact of introducing the new rules of Option B on the costs of your institution or
business?
© There will be no impact on my costs
@ My costs will increase
© My costs will decrease
© Do not know

57 Please explain your reply and quantify to the extent possible.

58 Do you agree that these costs are reasonable, when taking into account the possible benefits for
consumers?

© Strongly agree

© Tend to agree

© Tend to disagree

@ Strongly disagree

© No opinion / Do not know

59 Please explain your reply.

S. Antwort zu Punkt 48.

23



60 If it is possible to quantify such costs, what would be the estimated costs of adjusting to the new
rules of Option B for your institution or business?

You may wish to answer either in staff time or in amount in Euros, or both. "One-off costs" are the one-off
resources you need to invest. "Annual costs" are the resources you need to invest on a regular basis to
comply with rules. Do not consider staff time for translation. If no staff time was involved, indicate ‘0’.
Estimated amount of working hours of staff
Absolute costs for adjustment to the new rules for
implementation (one-off costs)
Absolute annual additional costs due to new rules (annual costs)

Estimated amount in EUR
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61 Please explain how you calculated the costs.

Die Vorgehensweise der EU-Kommission mit der Verdffentlichung des

gegenstdndlichen Konsultationsdokuments per 31.10.2017 mit einer

Beantwortungsméglichkeit bis lediglich 16. November 2017 verunmdglicht eine

intensivere Befassung und Beantwortung.

3.4 Policy paper / other comments

62 Please upload your policy paper or other comments in a Word or PDF file.

8fa98d5d-f085-4c24-8891-31a005e7a68b
/732_EU_Konsultationsdokument_Revision_Unterlassungsklagen-

RL_en__ Anmerkung_WKOE_141117.pdf

Contact

JUST-E2@ec.europa.eu
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